ACA Provisions Related to Tribal Organizations
Provisions Relevant to Exchange Establishment and Operation

· Tribal Consultation:  A tribal government is not permitted to establish an Exchange but may work with the State as the State establishes an Exchange.  76 Fed. Reg. at 41,874.  HHS proposes that the Exchange is required to consult with tribal organizations located within the Exchange’s geographic area:
· Federally-recognized tribe(s) located within the Exchange’s geographic area are listed among the Exchange’s “key stakeholders,” with whom the Exchange must consult on an “ongoing basis.”  45 C.F.R. § 155.130(f) (proposed).

· Preamble to proposed regulation states that Exchange should engage “in regular and meaningful consultation and collaboration” with tribes on “all Exchange policies that have tribal implications.”  76 Fed. Reg. at 41,873.
· Preamble notes that “tribal consultation is a government-to-government process”  and therefore encourages each State to develop a “tribal consultation policy” approved by the State, the Exchange, and the tribe(s).  76 Fed. Reg. at 41,873.

· Preamble indicates that HHS anticipates providing additional guidance to tribes and States on how to collaborate.  76 Fed. Reg. at 41,873.

· Navigators:  Indian tribes, tribal organizations, and urban organizations may be eligible to be Navigators for the Exchange.  45 C.F.R. § 155.210(b)(2)(viii) (proposed); 76 Fed. Reg. at 41,877. 

· Special Enrollment Periods:  An Indian may enroll in a QHP or change from one QHP to another once per month.  45 C.F.R. § 155.420(c)(8) (proposed).
· Aggregation of Premiums:  An Exchange may permit Indian tribes, tribal organizations, and urban Indian organizations to pay the QHP premiums on behalf of qualified individuals, subject to terms and conditions determined by the Exchange.  45 C.F.R. §155.240(b).  HHS requests comment on whether the mechanism currently used by some tribes to enroll members in the Medicare Prescription Drug Program would work in an Exchange.  Under that program, tribes offer a selection of plans from which their members may choose.  See 76 Fed. Reg. at 41,879.

· Cost Sharing:  Cost sharing is prohibited for an Indian whose household income is at or below 300% of FPL and who is enrolled in a QHP through the Exchange.  ACA § 1402(d)(1); 45 C.F.R. § 155.350(a) (proposed); 76 Fed. Reg. at 51,210.
· No Penalty for Lacking Coverage:  Members of Indian Tribes are exempt from the penalty imposed on individuals who fail to maintain adequate essential benefits coverage.  I.R.C. § 5000A(e)(3), as added by ACA § 1501(b).

Other ACA Provisions Related to Indian Tribes and Tribal Organizations

· ACA permanently reauthorized the Indian Healthcare Improvement Act (IHIA), which had expired in 2000 but had been funded by Congress each year subsequent:

· The IHIA provides a comprehensive health service delivery system for approximately 1.9 million of the nation’s estimated 3.3 million American Indians and Alaskan Natives.  ACA Title X, Subtitle B.
· ACA expanded Indian Health Service (“IHS”) services, such as for mental and behavioral health treatment and prevention, long-term care services, dialysis services, facilitation of care for Indian veterans, and urban health programs.

· A tribe or tribal organization carrying out a program under the Indian Self-Determination and Education Assistance Act, or an urban Indian organization carrying out a program under Title V of IHIA, may purchase coverage for its employees from the Federal Employees’ Health Benefits Program.

· Tribal Organizations and Urban Indian Organizations are eligible for many HHS grant opportunities for which they were not previously eligible.
· ACA amends the Social Security Act to increase protections for American Indians:

· Facilities operated by the IHS, an Indian Tribe, a Tribal Organization, or an Urban Indian Organization are designated as payors of last resort.

· The IHS, Indian Tribes, and Tribal Organizations are designated as entities permitted to determine Medicaid and CHIP eligibility.

· Extends indefinitely the period for which IHS, Indian Tribe, and Tribal Organization  services are reimbursed by Medicare Part B for all services.
· ACA requires federal consultation with tribal organizations on various matters of health policy.  For example, the National Prevention, Health Promotion, and Public Health Council, established within HHS, is required to establish processes for public input including with Indian tribes and tribal organizations.  ACA § 4001(d)(5).



